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(1999).
2. After police and prosecutors uncovered some evidence connecting them to the murder of Bobby Franks and undermining their alibis, without benefit of counsel despite their wealth and education, Richard Loeb and Nathan Leopold fully confessed to prosecutors and freely provided physical evidence establishing their guilt beyond a reasonable doubt. They later pled guilty to the crime under the advice of exceptionally good counsel. See Simon Baatz, For the Thrill of It: Leopold, Loeb, and the Murder that Shocked Chicago 131-43, 278-79, 283 (2008) .
3. E.g., one of the first books about the crime used this designation for the killers as its title. Maurice Urstein, Leopold and Loeb: A Psychiatric-Psychological Study (1924) . To illustrate the continued popular usage of the "Leopold and Loeb" designation, since 2000, an award-winning musical about the crime uses it as a subtitle and a 2001 comic book has one of its young characters inspired to kill an annoying neighborhood boy by reading a paperback novel titled "The True Story of Leopold & Loeb." Stephen Dolginoff, Thrill Me: The Leopold & Loeb Story (2006) (published script of script and lyrics); Daniel Clowes, 122 THE AMERICAN JOURNAL OF LEGAL HISTORY Vol. L the psychologists, the prosecution or the defense. 16 It was a common enterprise that stamped a complex image on a pair of individuals and their joint act. The media inserted itself into the affair even before the murder be came public.*7 Thereafter, journalists, writers and other commentators molded the public understanding of the murder and the murderers.18 Without necessarily minimizing the gravity of the crime that Leopold and Loeb committed, 19 chroniclers filled them with meaning and shaped their public identity.20 Indeed, one account of the episode noted:
Part of what makes the Leopold-Loeb case historically significant is the manner in which the crime and its perpetrators were represented by the press and the public reaction to the story. Close examination of contemporary newspaper coverage is essential to understanding the social tensions that made the case so sensational and so captivating.21
Indeed, to understand the social and cultural response to the episode, it helps to follow the story as it unfolded in the press.
A. Murder, They Wrote
Chicago newspapers broke the story of Bobby Franks' abduction and death on May 23, 1924.22 This joint report of kidnapping and murder made the news story unusual from the outset.23 At the time, Americans had become accustomed to sensational press reports of children from wealthy families being kidnapped for ransom.24 When local reporters first heard of the brewing story, it fit the normal pattern. On May 21, a wealthy couple living in Chicago's exclusive, largely Jewish, Kenwood neighbor hood^ Jacob and Flora Franks, received a phone call from someone claiming to have kidnapped their fourteen-year-old son, Bobby.26 A ran som note arrived the next day demanding $10,000 and instructing the 26. Baatz, supra note 2, at 7 (Flora Franks took the call; her husband was out of the house looking for their son).
Franks not to contact the police.27 Both the phone call and the note stated that their son was alive.28 Jacob Franks had already informed his attorney and the police of his son's disappearance; he planned to pay the ransom.29
Although no public announcement of the abduction was made at this time, the Chicago Daily News received a tip about it on May 22 and assigned James Mulroy to cover the story.30 Hoping to control events, Jacob Franks' lawyer explained the situation to Mulroy and later admitted him into the Franks' mansion in return for a promise that the Daily News would not further endanger their son by breaking the story.31
On the same day, the newspaper learned that a dead boy had been found in a culvert near Chicago's remote Wolf Lake.32 The unidentified body was naked, scratched, and discolored.33 Sensing a connection, the Daily News9 city editor sent another reporter, Alvin Goldstein, to see if the dead boy was Bobby.34 After examining the body, Goldstein called his editor and they agreed that it fit Bobby's description except for the eye glasses that were recovered with it. Bobby did not wear glasses. Goldstein then called Mulroy, who persuaded Jacob Franks to send his wife's brother to view the body.35 Upon his arrival, he identified the body as Bobby's and called Jacob, who received the message only moments before getting a second phone call instructing him to take the ransom money to a nearby drugstore,36 where he would have received further instructions directing him onto a certain train from which he would throw the small parcel of cash at a set location. The kidnappers would retrieve it there.37 Knowing that his son was already dead, Jacob never went to the drug store.38 The story of Franks' abduction and murder hit the newsstands a day later.39
Chicago had six daily newspapers in 1924 4o They competed ruth lessly for sales and advertising revenue by serving up scandal and sensa tion.41 Of course, with gangland violence engulfing the city and a cult of 29. Mat 8, 12.
30. Higdon, supra note 1, at 44. 41. celebrity sweeping the nation, Chicago papers had plenty of sensational stories to report. In his history of the case, Hal Higdon wrote of the period:
Chicago during this gangster era was a journalist's paradise.... The people of the city, disillusioned after the end of the war to make the world safe for democracy, sought titillation, excitement, diversion, entertainment. The Chicago newspapers were anxious to please and served up great gobs of print about crime, scandal, and juicy divorces.42
The abduction and brutal killing of a rich young boy in an exclusive neigh borhood provided grist for this mill. At the time, cultural historian John R. Brazil wrote, "public preoccupation with murder and murder trials was in large measure a phenomenon of the press."4^ Throughout the 1920s, he noted, "With the single exception of the Lindbergh flight, virtually every sizable paper has its largest circulation during intensive murder trial cover age."44 Chicago newspapers stood to gain from covering the Franks mur der closely.45 At first, the police investigation focused on teachers at Harvard School, the elite prep school that Franks attended in Kenwood and near where he was last seen alive.4^ Finding Franks' naked, scratched and discol ored body so quickly after the abduction led police to suspect pedophilia (rather than ransom kidnapping) as the main motive for the crime 47 After examining the body, the coroner stated publically that the boy's body was neither mutilated nor molested4? but he left open the possibility of rape in his final report, leading the prosecutor to raise the issue in courts 49. Fass, supra note 8, at 924, 939. The scratches on the body were probably caused by shoving it in the culvert; the discoloration came from the acid used to by the killers to render the body more difficult to identify. The coroner's report noted, however, "the rectum was dilated and would admit easily one middle finger." Baatz, supra note 2, at 21. In relating the killing of Bobby Frank during the prosecution's closing argument to the court, Crowe noted:
Immediately upon killing him, they took his trousers off. And how do you undress a child? First the little coat, the collar, the tie, the shirt, and the last thing, the trousers. And yet im mediately after killing this poor little boy, his trousers alone came off, and for three hours that little dead boy, with his other clothes on him, remained in that car; and they did not take the balance of the clothes off until they pulled the body into the culvert.
Speech of Robert E. Crowe, in The Loeb-Leopold Case, supra note 4, at 247. When defense counsel objected to Crowe's subsequent mention of the coroner's finding regarding the vic tim's distended rectum, the States' Attorney protested, "The Coroner's report says that he had a distended rectum, and from that fact, and the fact that the pants were taken off, and the fact that [the defendants] are perverts, I have a right to argue that they committed an act of The widening search for Franks' killer or killers went on for seven days before the police developed a solid lead.50 Cook County's ambitious state's attorney,51 Robert Crowe, a Yale Law School graduate who was elected to his post on a reform ticket, took personal charge of the investi gation and promised swift justice.52 Chicago Police Chief Morgan Collins assigned hundreds of detectives to the case.53 The media raised the alarm of a deranged child murderer on the loose in the city.54 As historian of American childhood Paula S. Fass described it, the news initially focused on children at risk. She wrote:
From its first appearance in print, the story of Bobby Franks's kidnapping was un usual. On May 23, 1924, the day the newspapers reported that Bobby had been kidnapped, they also contained a detailed description of the dead body. The simul taneous public knowledge of the kidnapping and the murder set this story apart from earlier kidnapping stories, in which parents' willingness to accede to ransom demands might forestall harm to the abducted child. As the Franks story devel oped, sensational detail by sensational detail, the papers invested it with meaning and significance by linking it to widespread concerns about childhood and youth.55
Parental loss and Franks' brutal death remained the media focus until the culprits were identified.56 Gangster murders abounded in Chicago at the time but this one unex plained death of a rich boy in a fashionable neighborhood caught the pub lic eye.57 The police and state's attorney devoted enormous resources to the investigation. "It is one of the worst crimes in the history of the city," Police Chief Collins told reporters. "We must and will clear up the mur der."58 The media covered it closely and competitively, with two different Chicago newspapers promising $5000 for exclusive information on the crime to supplement the $5000 offered by Jacob Franks and $1000 by the police for information leading to capture of the killers.59 Eventually perversion." Baatz, supra note 2, at 381. After considering the objection raised by the de fense, the judge admonished Crowe not to speculate on the matter beyond the contents of the coroner's report. E.g., Charles V. Slattery, Prosecutor with Biting Irony Rips Mercy Plea, Chi. Herald & Exam'r, Aug. 27, 1924, at 1-2. 50. The first solid lead was identifying Leopold as the owner of the eyeglasses found near the victim. Higdon, supra note 1, at 75-77. only two blocks apart, the two had an on-and-off relationship that was already the subject of speculation about its sexuality.73 Leopold was sullen and reclusive, a bird-watcher with few friends; Loeb was dashing and gre garious in the Gatsby style of the 1920s. Leopold was bookish, scholarly, easily offended and attracted to virile young men; Loeb joined a fraternity at college, dated girls, loved parties and obsessively read detective novels. Both drank bootleg liquor, smoked heavily and liked expensive cars.74 Loeb's father was vice president of the Sears mail-order and department store enterprise and wealthier than Leopold's father 75 As the key figure in
Leopold's alibi, Loeb was called in for questioning and, point by point, corroborated Leopold's account.76 Crowe remained skeptical, however, and continued to test their alibi.77
Learning early on May 30 that Leopold and Loeb were persons of interest in the case, the media quickly began investigating them.78 In a matter of hours, Goldstein tracked down members of Leopold's University of Chicago law study group and obtained copies of typed study sheets pre pared for the group by Leopold. The type on some of the sheets matched the type on the ransom note.79 With this added information, Crowe now thought the boys were guilty. He became convinced when, later on that same day, the Leopold's family chauffeur and mechanic, Sven Englund, told investigators that the boys could not have driven Leopold's car on the day of murder, as they had claimed, because he had been working on it.80 Englund was certain of the date because he had bought a prescription drug for his daughter that day, and the label confirmed the date.si "They used some other machine," he told investigators regarding the automoble.82 Confronted with the new evidence, Loeb confessed.85 "My God! He told you that," Loeb said of the chauffeur's testimony, "Shit!"86 He then told Crowe all about the crime.87 Leopold confessed after Crowe pre sented him with Loeb's testimony.88 The two confessions matched.89 They had decided to murder someone, it did not matter who. After months of planning, they had rented a car, picked up Franks at random on his way home, bludgeoned him with a chisel, suffocated him with a gag, drove with the body to Wolf Lake, stripped it, tried to obscure its identity with acid and stuffed it in a culvert where they thought that it would not be found. Then they sent the ransom note. They botched various parts of their plan but still almost got away with murder and seemed proud of their scheme.9*) Leopold and Loeb disagreed on only one major point: Each said the other killed Franks.91 Regardless of that discrepancy, both boys were clearly guilty of the joint enterprise. They then led investigators around town collecting physical evidence of the crime 92
Crowe announced the boys' confessions on May 31, ten days after the murder.93 "We have the most conclusive evidence I've ever seen in a criminal case, either as a judge or prosecutor," he told reporters. "The case against these two young men is absolutely conclusive. I can't see how they can get a way from it."94 Crowe boasted, "I have a hanging case and would be willing to submit it to a jury tomorrow. I shall present the facts, including the confessions, to the grand jury early in the week."95 The boys' families only then fully realized the gravity of the situa tion.96 Loeb's uncle, Jacob, a former president of the Chicago School Board, and Leopold 2, 1924 , at 1. Prosecutors publically asserted that the fathers of Leopold and Loeb had a "combined fortune of $15 million" and suggested that they would pay half of it to save their boys from hanging. Id. The actual figure was probably closer to $5 million, which was still substantial in 1924. Higdon, supra note 1, at 136. In his closing argument, Crowe charged:
Take away the millions of the Loebs and Leopolds, and Clarence Darrow's tongue is as still as the tongue of Julius Ceaser. . . . Clarence Darrow once said that the poor man on trial was usually disposed of in fifteen minutes, but if he was rich and committed some crime, and he got a good lawyer, his trial would last twenty-one days. Well, they have three good lawyers, and it has lasted just a little bit longer.... Speech of Robert E. Crowe, supra note 54, at 224-25.
103. A 1924 account of the case noted that "public interest was concentrated on the doers of the deed" and asserted that it "created a stir far beyond this country." Urstein, supra note 4, at 1. Other contemporary accounts speak of its nationwide impact. E.g., Leopold and Loeb, supra note 18, at 659 ("dominated the American newspapers"); Rex, supra note 18, at 2 ("horrified this entire country").
104. Darrow later wrote about the publicity, "Few cases, if any, ever attracted such wide discussion and publicity; not only in America, but anywhere in the world." Darrow, supra note 103, at 226; see also Leopold and Loeb, supra some public commentators gravitated toward the second; and the defense staked their case on the third. 10^ in a front-page essay published on the day following the boys' confessions, the Chicago Tribune suggested all three of these depictions as it struggled to explain the complex mix of fac tors that made the killers so interesting and incomprehensible:
The diabolical spirit evinced in the planned kidnapping and murder; the wealth and prominence of the families whose sons are involved; the high mental attain ments of the youths; the suggestions of perversions; the strange quirks indicated in the confession that the child was slain for a ransom, for experience, for the satisfaction of a desire for "deep plotting," combine to set the case in a class by itself. 107
The three faces of Leopold and Reporters peppered him with questions about literature, politics, art, sports.
Leopold would puff on a cigarette, pause, then issue a decisive pronouncement in stilted legal language, occasionally flashing a sardonic smile.
Some of his favorite authors, he informed reporters, were Wilde, Nietzsche, Haeckel, and Epicurus but "I won't add Socrates, for I never thought such a lot of him."
Leopold claimed to be a profound student of the past, particularly the sixteenth century, the "wickedest century the world has ever known." He denied being a radical, Communist, or Socialist: "on questions of reform my temperature is de cidedly normal." Though an admitted atheist, he did not recommend that view for everyone. A belief in God was a good thing to keep the common people under control, to keep them in their place.111
106. See infra subsections IIA-C.
107. Take Loeb and Leopold on Franks Death Route, Chi. Trib., June 1, 1924, ? 1, at 1. At the time, the word "perversion" was often used to mean homosexuality. Fass, supra note 8, at 924.
108. See infra section III; Fass, supra note 8, at 940-44.
109. E.g., see Urstein, supra note 4, at 48. Once he confessed, Leopold was ripe for portrayal by the media as a self conceived Nietzschean superman exempt from normal moral, ethical and legal standards.
The media stamped this identity on Leopold at the time of his confes sion and it stuck in the minds of many. For example, on the day that Leopold confessed, an article in the Chicago Tribune noted:
Now Nathan is having an "experience" that seems to bring him no "regret," no worry, no alarm. A marvelous opportunity to study his own reactions! And with a sense of detachment he watches?as a scientist might?his own curious lack of emotion. 112
The following day, the Tribune called Leopold a "psychic adventurer de luxe."113 On that same day, June 1, the Chicago Herald and Examiner commented, "Mr. Leopold Jr. is undoubtedly the brains of the combina tion, the breadth and scope of his knowledge alone would be sufficient to sweep the other boy along."114 It characterized the Franks murder as "the most cold-blooded and motiveless crime" in the historical record.115 An article in the Tribune stated that the "mental makeup" of Leopold was revealed by his depiction of the murder as an experiment that he "did as easily as he would stick a pin through the back of a beetle."116 Recalling reporter's coverage of this widely reprinted comment, Leopold later wrote, "I was justifying the whole horrible thing on the grounds that 'scientific curiosity' gave me the right to commit it as an experiment, their stories unanimously said the next day."117 The prosecution latched on this interpretation of the killing. Crowe characterized Leopold as "the most brilliant boy of his age I've ever known!"118 As the trial approached in a city renown for gruesome gang ster killings, he referred to the Franks case as "the most atrocious, cruel, brutal, cowardly, dastardly murder in the history of American jurispru Several variations of Leopold's quote appeared at the time. E.g., Urstein, supra note 4, at 49 ("such a death can be justified as easily as the impaling of a butterfly"); Doherty, supra note 107, at 2 ("as easy to for us to justify that experiment as it is to justify an entomologist in impaling a beetle on a pin").
117. Leopold, supra note 9, at 49. In this autobiographical account written over three decades after the event, Leopold claimed that he was misquoted and that his actual comment referred to the media's treatment of him, not his treatment of Franks. Id.
118. Watkins, supra note 117, at 3. On this point, Darrow agreed with Crowe. See Darrow, supra note 103, at 231 (Leopold "had, and has, the most brilliant intellect that I ever met in a boy"). As soon as Leopold stepped before the public eye, the press began to fashion a portrait of a Nietzsche-obsessed scientist who had destroyed his feelings in the interest of experimentation and cold ratiocination. Since there was no obvious motive and Bobby's identity was entirely incidental to the plot that Leopold and Loeb had concocted as a test and consummation of their friendship, making sense of the crime was no easy task. In many ways, therefore, the portrait of Leopold became a substitute for a motive.120
In this popular interpretation of the killing, the more social, less brilliant Loeb appeared as a thrill-seeking follower who adopted Leopold's delusions of superiority and made them his own.121 The day after his confession, for example, one newspaper article referred to Loeb as "a suggestible type."122 Leopold became the manipulative monster who managed the murder.123
The image of one or both killers as self-conceived implementers of a Nietzschean ideal, although contested, clung to the case. It was fully developed in the popular 1948 motion picture Rope, directed by Alfred Hitchcock and starring James Stewart.124 Although the movie did not use the killers' real names and reset the crime in an urban apartment, it was widely recognized as a dramatic representation of the Leopold-Loeb case.125 The plot and the Nietzschean persona of the killers are summa rized in a 1948 Los Angeles Times review, which described the movie as follows:
119. Slattery, supra note 62, at 2. Actually it is a practical paraphrase of the Loeb-Leopold case which rocked the country about a quarter of a century ago.
John Dali and Farly Granger commit a psychological and "perfect" murder. They regard themselves as superior men. They destroy an inferior man. The plan is to make their deadly work undetectable.
They have learned a justification for the act from James Stewart who was their instructor in college at one time. He, it seems, theorized that murder might be excused under certain circumstances.
As Brandon and Philip in "Rope," Dali and Granger took the theorizing of Rupert Cadell (Stewart) seriously. Dali succeeds very well in coldly carrying the whole thing off; Granger is the "weaker" partner in the crime and neurotically blows up.126
In an interpretative segment released with the DVD version of Rope, the writer who adapted Patrick Hamilton's play, Ropes End, for Hitchcock's movie explained, "The intention was that this teacher had influenced the boys with Nietzsche's philosophy of the superman."127 To coincide with the movie's release, Dell Publishing Company issued an inexpensive pulp thriller, Alfred Hitchcock's Rope,l2% which told the same story and borrowed much of the movie dialog. Using the names from the movie for the characters, the book's introduction neatly summarizes the Nietzschean character popularly ascribed to Leopold and Loeb: Brandon is brilliant and arrogant, a young egomaniac proudly convinced of his place in a select group of individuals whose acts are above any moral law. Phillip is a gifted pianist, but a weakling, influenced by Brandon to try murder. ^ At one point in the book shortly after the murder, Brandon exclaims to Phillip:
"An Immaculate murder. We've killed for the sake of danger and for the sake of killing. And we're alive?truly and wonderfully alive!"130
Later, Brandon explains to one of his dinner guests, Henry Kentley, his beliefs regarding the superior "few" who should have the privilege of killing inferior people:
"The few are those men of such intellectual and culture superiority that they are above the traditional moral concepts. Good and evil, right and wrong, were invented for the ordinary average man, the inferior man?because he needs them.". . . "I gather you agree with Nietzsche," Kentley was saying through tight lips, per haps trying to keep from sounding indignant, "and his theory of the Superman." "I do," Brandon assented. '31 In the end, the film's culprits are exposed just about as easily as Leopold and Herald & Exam'r, June 9, 1924, ? 1, at 4 ("Never in the history of the city have the clergy men had such an object lesson with which to enforce the truth of the hour"). A popular early-twentieth-century writer of manuals on childrearing, William Arch McKeever, further universalized the crime's moral message.
Using the murder to stress the value of a proper diet for children, he observed:
Another partial explanation of the Loeb-Leopold case is the fact of chronic dissi pation.
The digestive tracts of thousands of youths today are clogged with the poi sons and impurities of a constant supply of too much rich food. This heavy mass thrown into the stomach, washed down with bad drinks and smokes, this chronic poison, actually changes the chemistry of the blood which surges through the brain and initiates the thinking.1^
Seeing the killing in such common terms, one Chicago minister claimed that the case had "caused more heart searching on the part of parents than any crime within my memory of forty years in the ministry." 147 Such a response apparently reflected parental fear that the killers were somehow like their own children. Accordingly, a week after Leopold and Loeb con fessed, a column in the Chicago Herald and Examiner asked readers, "What would you do if you should wake up tomorrow morning and read in the morning papers that your son had confessed to the brutal, cruel, murder of a poor, little, friendly, unsuspecting, good-natured child?" 148
By portraying Leopold and Loeb as overindulged youth seeking bootleg thrills in the Jazz Age, commentators drew lessons from the case for all parents. In a co-authored book that appeared shortly after the trial, the national leader of the Progressive Era movement to establish juvenile courts, Denver Judge Ben B. Lindsey, cautioned:
Let no parent flatter himself that the Leopold 1924 , ? 1, at 6 ("The crime of Nathan Leopold Jr. and Richard Loeb was laid at the door of parental neglect"); Rex, supra note 18, at 2 ("awaken parents to the great responsibilities of training their children to finer ideals").
151. Balmer, supra note 1, at 4.
foolish boys who found themselves in a terrific mess with the eyes of the world upon them."152 In defending his clients from the death penalty, Clarence Darrow drew on this image of a misguided youth to characterize Loeb.153 In his closing argument to the court, for example, Darrow wove trial evidence about his client's childhood into a compelling portrayal of the "boy" that he persisted in calling "Dickie":
Here was a boy of tender age, placed in the hands of a governess, intellectually, vigorous, devoted, with a strong ambition for the welfare of the boy. He is pushed in his studies, as plants are forced in hothouses.
. . . She putting before him the best books, which children generally do not want; and he, when she is not look ing, reading detective stories, which he devoured, story after story, in his young life. . . . Now these facts are beyond dispute. He early developed the tendency to mix with crime, to be a detective; as a little boy shadowing people on the street; as a little child going out with his fantasy of being the head of a band of criminals.
How did this grow and develop in him. Let us see. It seems to me as natural as the day following the night.i54
Loeb, in Darrow's hands, becomes an ordinary boy who was pushed too hard to become precocious.155 In concluding his oral argument about Loeb, Darrow characterized the crime as the product of common childish excess that did not call for hanging:
From the age of fifteen to the age of twenty or twenty-one, the child has the bur den of adolescence, of puberty and sex thrust upon him. Girls are kept at home and carefully watched. Boys without instruction are left to work the period out for themselves. It may lead to excess. It may lead to disgrace. It may lead to perver sion. Who is to blame? . ..
There is not the act in all this horrible tragedy that was not the act of a child, the act of a child wandering around in the morning of life, moved by the new feel ings of a boy, moved by the uncontrolled impulses which his teaching was not strong enough to take care of, moved by the dreams and the hallucinations which haunt the brain of a child. I say, your Honor, that it would be the height of cruelty, of injustice, of wrong and barbarism to visit the [death] penalty upon this boy.J56
At other points in the trial when it served their purposes, Darrow attributed
Maureen
McKernan, The Amazing Crime and Trial of Leopold and Loeb 73 (1924) . Depicting their response to their sentence, McKernan similarly wrote about Leopold and Loeb, "When the boys realized that they were to live, the frozen expressions of their faces broke, and for once they were mere boys." Id. at 375.
153. Still defending Loeb (and perhaps himself) eight years after the boy's conviction for murder, Darrow wrote in his autobiography:
"Dicky" Loeb was not only a kindly looking boy but he was and is a kindly boy. He was never too busy to personally do a favor for anyone that he chanced to know. There was no reason why he should be put into prison for life excepting for the strange and unfortunate circumstances that might not occur again in a thousand years. neighborhood boy, described on the back cover as a "troubled youth," abducts and kills another neighborhood boy after reading a cheap old paperback crime novel titled The True Story of Leopold and Loeb. Clowes, supra note 4, at 14-15. In the comic-book abstract of the novel, Loeb is described as "an affable and gregarious fellow" and Leopold is depicted as "a C. Persona 3: Deeply Disturbed Youth
As much as some commentators and defense counsel might favor the view of Dickie and Babe as modern teens on a joy ride, it was difficult for some people to square that image with a close inspection of these two par ticular college graduates?and the media and public inspected them very closely during the summer of 1924. This was particularly true for Leopold, who always seemed alien, but also increasing so for Loeb, as people took a closer look at him. After all, they admitted to kidnapping and killing a fourteen-year-old neighbor, sought a ransom and never expressed re morse.163 Then, during the hearing of their case, which ran from July 21 to September 10, both defendants (but especially Loeb) appeared to alternate between states of utter disinterest and positive amusement?but never to look contrite.164 Many people saw them as either pathologically disturbed or completely insane.165
Although it did not keep him from seeking mercy for his clients by characterizing them as mere boys, Darrow ultimately opted to portray them in court as deeply troubled but not insane.166 Obviously they had killed Bobby Franks. Prior to obtaining counsel, they had helped the pros ecution assemble an airtight case.16? If his clients now pled not guilty by reason of insanity, their case would be decided by a jury, and Darrow believed that, given their education, intellect and lucid confessions, no jury would find that Leopold and Loeb did not know what they were doing when they killed Franks, and that it was wrong, which was the legal stan dard for the insanity defense.168 If they pled guilty, however, the judge, John R. Caverly, would decide their fate and Darrow hoped that, given their age and mental condition, Caverly might spare their lives. 166. Darrow, supra note 50, at 234 ("We did believe and sought to show that their minds were not normal and never had been normal").
167. See Slattery, supra note 97, at 1 ("I will hang them, State's Attorney Crowe said"). Anticipating that the defense would assert that Leopold and Loeb were insane when they killed Franks, Crowe moved quickly to secure three of Chicago's best forensic psychiatrists for the prosecution.172 Using traditional methods and definitions, they determined the defendants to be sane.173 The defense countered by engaging three renowned East Coast alienists who adopted a modern Freudian approach to psychology that fo cused more on subconscious motives and emotional or instinctive drives than on physical evidence of mental disease. Although Crowe scornfully dismissed them in court as "three wise men from the East [who] came to tell your Honor about these little babies,"177 these psychologists and their testimony attracted widespread attention and inevitably shaped the public understanding of the defendants. The defense also hired two physicians, Harold S. Hulbert and Karl M. Bowman, to conduct a complete mental and medical examination of Leopold and Loeb. The 50,000-word-long Hulbert-Bowman report, later described as "probably the most comprehensive psychiatric study ever made of two defendants in a murder case," laid bare to the court and public the most private fantasies and actions of Leopold and Loeb. Indeed, the public learned of these before the court when the press some 172. Darrow, supra note 50, at 235 ("Before any lawyer was employed the State had called into their counsel the best-known alienists in Chicago").
See 178. E.g., a reporter who covered the trial said of the testimony and report of these defense psychologists:
Probably never in the history of criminal trials has there ever been before such a painstak ing, elaborate and detailed examination of any person charged with a crime, by such a dis tinguished corps of scientists as was made of Nathan F. Leopold how obtained an advance copy and (except for explicit parts about sexual acts) made its content front-page news.18! The testimony and reports of defense experts created a third persona for Leopold and Loeb. These experts did not portray them as either self styled supermen or teenage thrill-seekers. Rather, in the hands of these ex perts, the defendants became textbook Freudian examples of profound emotional and mental disorder: not criminally insane, but deeply trou bled.182 According to the defense experts, both were emotionally scarred in childhood by oppressive governesses. Loeb was addicted to detective novels and fanaticized about leading a criminal gang; Leopold had "super normal" intelligence and dreamed of becoming the slave to a virile king. Loeb idealized his mother, whose death he blamed on himself; Loeb still talked to his teddy bear about his fantasy life. Psychopathically dependant on each other, they had entered into a secret pact in which Leopold assisted Loeb to commit crimes in return for sexual favors. The result had been a series of increasingly serious crimes ending in Franks' murder. Each had privately considered killing the other, and both had contemplated sui cide.183 These private thoughts and actions, plus others from the reports and testimony of the defense experts, would feature in later accounts of Leopold and Loeb.184 
In a 1924 book, a widely published psychologist summarized this view of Leopold and Loeb as follows:
We believe these boys were in an irresponsible condition due to a failure of their emotion, will, and thinking power. This fact, which a psychiatrist could have proven again and again, does not at all exclude the apparent deliberation and carrying out of a carefully prepared plan of action. It seems a priori unbelievable that these boys were conscious of the full import of their ac tions. . . . Had these students of jurisprudence, victims of an early moral shipwreck, been able to realize the far-reaching consequences of their action, they would have refrained from them. . . . Urstein, supra note 4, at 2. It seems to me that when I was a boy my emotional development lagged far behind my in tellectual growth. My emotions did not reach maturity for some years after my reasoning powers; at nineteen they were still too weak to make me recoil from the suggestion that I help commit the crime.
Leopold, supra note 9, at 33.
The Loeb-Leopold
Case, supra note 4, at 16. In its analysis of Loeb, the defense psychologists' joint report stated:
The opinion is inescapable that in Loeb we have an individual with a pathological mental life, who is driven in his actions by the compulsive force of his abnormally twisted life of fantasy or imagination, and at this expresses himself in his thinking and feeling and acting as a split personality, a type of condition not uncommonly met with among the insane.
We therefore conclude that Richard Loeb is now mentally abnormal and was so abnormal on May 21st, 1924, and, in so far as anyone can predict at this time, will continue, perhaps with increasing gravity as times goes on.
McKernan, supra note 157, at 163.
Case, supra note 4, at 24.
191. Richard Loeb to commit a perfect crime, a desire on [Leopold's] part to do whatever Richard Loeb wanted him to do."1^ Not so disordered as to be insane, these two disturbed personalities and their destructive relationship would become infamous. In a three-day closing argument widely hailed as the best speech of his career,193 Darrow crystallized the image of Leopold and Loeb as deeply troubled boys whose death would not serve any just purpose. In a representative passage, he said about his clients:
How insane they are I care not, whether medicaHy or legally. They did not reason; they could not reason; they committed the most foolish, most unprovoked, most causeless act that any two boys ever committed, and they put themselves where the rope is dangling above their heads. Why did they kill Bobby Franks? Not for money; not for spite; not for hate. They killed him as they might kill a spider or a fly, for the experience.
They killed him because they were made that way.
Because somewhere in the infinite processes that go to the making up of the boy or the man something slipped, and those unfortunate lads sit here hated, despised, outcasts, with the community shouting for their blood.194 Darrow's plea worked. Attributing the murder to the abnormalities of the defendants and citing their youth as his justification, rather than impose the death penalty, Judge Caverly gave both Leopold 198. There were two plays adapted from the book, both called Compulsion. One played on
Broadway, but Levin publically broke with its producers during production and eventually wrote his own. Levin gives his history of both plays in the Forward to the published version of his play. Meyer Levin, Compulsion: A Play (1959 ), v-xxxix. 199. Compulsion (20th Century Fox, 1959 .
In his autobiography, Leopold complained about Levin and his book, stating
He has taken a large amount of fact, and to it he has added an even larger amount of fic tion?or pure balderdash. And he has done it in such superbly artistic fashion that the suspects that Nathan Leopold was most angered that Meyer Levin had got into his brain, deeper even than had Darrow's alienists, uncovering motives that Leopold himself was not aware existed." Higdon, supra note 1, at 325.
Levin believed that the portrayal of Leopold
in Compulsion helped to win his release from prison. Leopold, supra note 9, at 376. Leopold disagreed, but appreciated Levin's sub sequent efforts to free Leopold. Id. Levin testified before the parole board on Leopold's behalf, as did Illinois poet Carl Sandberg. Higdon, supra note 1, at 318, 320. In his own testi mony before the board, Leopold gave a psychological explanation for his crime that shifted the primary blame on Loeb:
I committed the crime because I admired Loeb extravagantly, because I didn't want to be a quitter, and because I wanted to show that I had the nerve to do what he insisted on doing.
. . . This horrible crime was not a thing I had the least desire to commit. But I was a boy of nineteen, not old enough to vote, not old enough to make a legal contract. And I was completely carried away by my admiration for Loeb. I had not learned to control the fierce emotions of adoles cence; I did what he wanted.
Higdon, supra note 1, at 318-19. Leopold's autobiography, which focused on his exemplary life in prison, and a sympathetic series of articles in Saturday Evening Post about Leopold as a model prisoner who had voluntarily participated in a dangerous World War II malaria experiment probably helped as well. See id. at 314-16.
219. Leopold and Loeb, supra note 18, at 669 ("During the ten days between the discov ery and the confessions the Press spread itself over the hunt for clues. When the mystery was at an end there began the exploitation of Leopold and Loeb on a scale and with a recklessness going beyond anything hitherto known.) 220. E.g., Sibley, supra note 222, at 570-72 (Compulsion promoted as "tell-all movie experience"). To the extent that the media emphasized sexuality in its initial cover age of the case, it stressed Loeb's many girl friends and his appeal to women.224 Leopold, the Chicago Tribute speculated at the time, had a weaker sex drive than Loeb.225 Darrow privately opined that Leopold was gay and that Loeb was straight,226 but he never mentioned their sexuality in his closing argument.227 Although the Hulbert-Bowman report detailed the sexual practices and preferences of both defendants, including their mutual masturbation and Leopold being exclusively attracted to men,228 at the time even writers with access to it did not mention these matters in their published articles and books.229
The situation was much the same in court. Defense psychiatrist William Healy explained the nature of the crime pact between the defen dants, noting that "Leopold was to have the privilege of inserting his penis between Loeb's legs ... if they continued their criminalistic activities together,"230 and testified about the defendants that "they experimented 221. E.g., Darrow's 1932 autobiography, which includes two chapters on the case, noted that Leopold "had an exalted opinion of Loeb" without mentioning anything about their sex uality. Darrow, supra note 103, at 228. A 1955 feature article about Leopold's prison years published in a popular magazine comments: "Leopold entered into a sexual relationship with Loeb. It was a childish relationship and did not involve acts usually thought of as adult ho mosexuality. Leopold was in no sense a 'true homosexual.'" Martin, supra note 79, at 87.
222. E.g., in his closing statement to the court, the States' Attorney declared, "These two defendants are perverts .... I want to tell your Honor, bearing in mind the testimony that was whispered in your ear, one of the motives of this case was a desire to satisfy unnatural lust." Speech of Robert E. Crowe, supra note 54, at 246-47. 225. An image from the Chicago Tribune using phrenology to show Leopold's weaker sex drive is reprinted in Fass, supra note 8, at 935. The Hulbert-Bowman report found just the opposite: Loeb has a low sex drive, the defense experts wrote, and Leopold "has a marked sex drive, and has not been able to satisfy it in the normal heterosexual relations." Higdon, supra nott 1, at 202-03. filmed. It was referred to as "it." They were going to picture about "it," and the actors were "it."236 Laurents noted that Hitchcock originally wanted Cary Grant and Mont gomery Cliff, closeted lovers in real life, to act in Rope but "they did not want to be associated with 'it'," so he chose James Stewart, whose clean screen image removed the sexual element from the movie.237
Despite the advance billing that Compulsion would fully expose the Attorneys' depiction of the defendants as "perverts" and his reference to the coroner's report on Franks' "distended" rectum. Compare Speech of Robert E. Crowe, supra note 54, at 247
(Crowe jumps from commenting on the defendants undressing Franks to them steeling a typewriter to type the ransom note without ellipses or any other indication of material being omitted ) with Baatz, supra note 2, at 381-83 (summarizing Crowe's argument with ex tended excerpts). Given the yellow journalism of the day, the absence of such material from the newspapers is telling. Attempting to explain it, Fass writes, "Perhaps to this was because the story that became central in the press was about childhood, and because the boys' story was normalized at the time when heterosexuality dominated public discussions of youthful misbehavior." Fass, supra note 8, at 940. Logan offered a new take on established characters and his play became an off-Broadway hit during the 1990s.248 "The relationship of Leopold and Loeb is like a gem: you can hold it up, twist it in the light, and see dif ferent facets illuminated," he noted.24^ By twisting it once again, Logan helped to give his lead characters a new public persona for the 1990s: repressed gay lovers.
In developing Leopold and Loeb's gay persona, Swoon250 picked up where Never the Sinner left off. An avant-garde, low-budget movie re leased in 1992, Swoon garnered critical acclaim, Sundance Film Festival honors and commercial success.25! For Swoon, the Los Angeles Times reported shortly after the movie's release, director Tom Kalin "has imme diately been pigeonholed as a frontrunner in the "New Queer" or "PoMo Homo" (postmodern homosexual) cinema" and "hailed as a new hero for homosexuals."252 Filmed in black and white counterposing newsreel footage from the Twenties with modern scenes and props, Swoon trans formed the crime of the century into a dark love story.
In interviews conducted during 1992, Kalin explained his purpose for repackaging the oft-told tale of a nearly seventy-year old crime for a 1990s audience. He stated:
The Underscoring his ambitious aim of remaking the Leopold and Lobe per sona, Kalin stated, "The idea was to reframe the historical material for a more modern reading of the case."255 As such, he added, Swoon "ques tions the way history is written."256
In line with the goal of equating the crime with other killings rooted in pathological relationships, and unlike Rope and Compulsion, Swoon vividly presented both Franks' murder and the killers' intimacy.257 Open ing with Leopold and Loeb exchanging gold rings drawn from their mouths, the movie mixed erotic scenes of their sexual passion, many of them fictional,25? with violent images of their crimes, mostly drawn from the historical record. Throughout, Swoon depicted Loeb as addicted to crime and Leopold as addicted to Loeb.
Swoon does not show Leopold as a mere accomplice in murder, how ever, or a passive partner in his relationship with Loeb. Giving a deeply selfish explanation for his role in the crime, Swoon s Leopold declared, "Murdering Bobby Frank would join Richard and me together for life." When Loeb became aware of this motive, Swoon had him charge Leopold with deliberately leaving clues to their crime, such as his eyeglasses and the typewriter, in terms familiar to movie portrayals of obsessive hetero sexual relationships: "You want to get caught, don't you. If you could get pregnant, you would."259 in graphically depicting this relationship and its fatal consequences, one admiring reviewer noted, "Kalin is not concerned to blame or justify; he simply records, almost clinically, a bizarre piece of human psychology."26*)
Also breaking with many earlier portrayals of the case, the court scene in Swoon emphasized Crowe's aggressive prosecution rather than Darrow's compassionate defense. Through "abundant courtroom quota tion" and other devises, one reviewer explained, "Kalin aims to reveal the homophobia that swirled round the case in 1924."261 Spotlighting Crowe's aggressive attacks on the defendants served this purpose better than reen acting Darrow's sympathetic and successful defense. Commenting on public reaction to the film, Kalin later noted that he "got in some trouble with the Clarence Darrow crowd" for casting the legendary defense attor ney as "a little bit of a buffoon . . . [who] was not really this impressive a character the way he was in the real case."262 In Swoon, the criminal pro ceedings take on the trappings of a surreal homophobic inquisition with women barred from hearing sexually explicit testimony, the murder attrib uted to "the desire to satisfy unnatural lusts" and the defendants abruptly appearing in bed together in the courtroom.263 The portrayed bias of these 259. Swoon DVD (Strand Releasing, 2004 ) (includes a feature giving running commen tary by Kalin and others connected with making the film). In his commentary, Kalin noted that the film was "trying to get at the relationship between Nathan Leopold and Richard
Loeb" and answer the question, "who is in control of this relationship?" As Kalin described it, both were involved, both had passion and leadership in the relationship passed back and forth. Leopold then sang the upbeat closing song, with Loeb ultimately joining in the chorus, "We'll be together for life plus ninety-nine years."271 From their initial portrayal as two self-styled Nietzschean supermen led by the super-brilliant Leopold, through being presented as mere boys or deeply troubled youth propelled by Loeb's criminal compulsion, to lovers embed ded in a mutually destructive relationship, with Thrill Me, Leopold finally ended up back on top.
IV. LEOPOLD'S OWN STORY
Leopold did not idly concede the shaping of his public image to oth ers. While still in prison and at least in part to improve his chances for parole, he became interested in enhancing it.272 Of the period prior to 1944, Leopold wrote, "Every bit of the enormous amount of publicity I had received over a period of twenty years had been bad."27^ Acknowledg ing that he was known solely as a kidnapper and murderer, Leopold You advanced the idea, which I'll admit sounded crazy to me at the time, that I might some day succeed in making my name something to be proud of rather than a symbol of the ultimate in evil. All the rest of the folks involved agreed that this was Utopian?impossible. I certainly was convinced that it was how it was.
But, Abe, even now, after six years, my "public image"?at least down here in Puerto Rico?has begun to change. I am respected by many people, liked, I think, 278. Leopold, supra note 9, at 310, 335; Higdon, supra note 1, at 308-09. On Leopold's participation in the malaria project, see also Baatz, supra note 2, at 434-35. Higdon suggests that Leopold joined the project to gain access to male inmates. Higdon, supra note 1, at 308. L by many people. And this picture, if it is really well done, and if it is not hooted down by such publications as Time Magazine, could just give that change in the public image a big, big boost.287
The motion picture project died. Nevertheless, near the end of his life,
Leopold mused about what might happen to his public persona if he dis covered a cure for leprosy. "Wouldn't THAT be a note to go out on," he wrote.288 This project failed too.
Ultimately, nothing Leopold could or did do following that fateful summer of 1924 would alter his public image. His private life no longer mattered for shaping how others perceived him. Through one sensationally notorious public act, his persona had passed out of his hands and into those of novelist, dramatists and other social commentators. They com mandeered his public image. That most representative novelist of the Twenties, F. Scott Fitzgerald, famously wrote, "There are no second acts in American lives." Fitzgerald's aphorism certainly applies to that most reviled thrill-killer of the Twenties, Nathan Leopold. When he tried to wrest back some measure of control over how he was presented through a long running right-of-privacy lawsuit against Meyer Levin over the novel, movie and play Compulsion during the 1960s, the Illinois Supreme Court rejected the claim. "The plaintiff became and remained a public figure because of his criminal conduct in 1924. No right of privacy attached to matters associated with his participation in that completely publicized crime," the court ruled.289
V. CONCLUSION
Crimes, prosecutions and punishments fascinate Americans. They help us to understand ourselves, each other and our society. They have become part of our shared culture and folklore. This is demonstrably true for the 1924 murder of Bobby Franks and the subsequent prosecution and punishment of Nathan Leopold and Richard Loeb. These highly publicized episodes serve as a seemingly endless source of material and inspiration for American writers, dramatists and social commentators. With each retelling of their story, the leading characters in this American tragedy, Leopold, Loeb and Clarence Darrow, evolve in response to the changing hopes and fears of succeeding generations. Through their role in the so called crime of the century, they remained celebrities during their century and beyond.
287. Id. at 338 (quoting Nathan Leopold to Abel Brown, Mar. 31, 1964) .
288. Id. at 338 (quoting Nathan Leopold to Abel Brown, Dec. 17, 1970) .
289. Leopold v. Levin, 45 I11.2d 424, 442, 259 N.E.2d 250, 255 (1970) .
